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LANKTFORD, Judge

q1 Jereny Flanders was severely injured after he was
brutally attacked by other inmates at the “Tent Cty” Maricopa
County Jail facility. Flanders brought an action in superior court
agai nst defendants, the Sheriff and his wife, the Sheriff’'s Ofice
(“MCSO’), and Maricopa County. Flanders alleged that defendants’
gross negligence and civil rights violations rendered them
responsible for hisinjuries. Ajury returned verdicts in favor of
FI anders.

q2 The County and the Sheriff chall enge the judgnent entered
after the verdicts. By cross-appeal Flanders attacks the entry of
judgnment as a matter of law in favor of the County on the civi
rights claimand the dism ssal of MCSO after the verdict.

13 W address these questions: (1) Do verdicts initially
i nconsi stent but later reconciled by the jury require a mstrial?
(2) Does the evidence support the judgnent? (3) Is the County
liable for the Sheriff’s civil rights violations? (4) Did the
Sheriff waive a claimof qualified i nmunity?

14 We affirm the judgment in favor of Flanders. On the
cross-appeal, we reverse the rejection of the civil rights claim
agai nst the County. W find it unnecessary to deci de whether the
superior court correctly dism ssed MCSO.

95 We nust review the evidence in a light nost favorable to

sustaining the jury verdict and affirmthe judgnent if substanti al



evi dence supports it. See wWarrington v. Tempe Elem. Sch. Dist. No.
3, 197 Ariz. 68, 69, 1 4, 3 P.3d 988, 989 (App. 1999). “We nust
not ‘take the case away fromthe jury' by conbing the record for
evi dence supporting a conclusion or inference different fromthat
reached here. . . . ‘Courts are not free to reweigh the evidence
and set aside the jury verdict nmerely because the jury coul d have
drawn different inferences or conclusions or because judges feel
that other results are nore reasonable.’” Hutcherson v. City of
Phoenix, 192 Ariz. 51, 56, { 27, 961 P.2d 449, 454 (1998)(citations
omtted). Qur statenent of the facts reflects this approach,
focusing on the evidence that supports the verdict against the
defendants. We discuss the facts at sone | engt h because def endants
chal I enge the sufficiency of the evidence against them

96 Fl anders was an inmate in the jail facility known as
“Tent City” because prisoners are housed in tents. He had been
sentenced to a year of confinenent in a Maricopa County jail. He
was sent to Tent City in December 1995.

17 Fl anders was a trustee, whose duties included serving
neal s to other inmates. To gain trustee status and the opportunity
for activity this status offered, he had to live in Tent Cty. The
ot her option was “regular” jail, where inmates are | ocked down for
twenty-three hours a day. Half Anglo and half H spanic, Flanders
was pressured to join conpeting jail gangs. Flanders instead chose

to be “by hinself.”



q8 On May 10, 1996, Fl anders had finished his trustee work,
eaten dinner, and returned to his tent. He was al one and fel
asleep in his bunk. During a shift change for jail guards, and
apparently while he slept, Flanders was violently assaulted.

19 Fl anders |l ater could not remenber what had happened to
hi mand di d not know why he had been assaulted. However, w tnesses
saw five or six individuals wearing hoods run into Fl anders’ tent.
The group apparently pulled Fl anders off his bunk, struck himwth
vari ous objects, and kicked and junped on him No one could
identify the attackers. Oher inmates heard noi ses of the assault,
I ncludi ng Fl anders’ noans and cri es.

10 One witness saw an assailant use a tent spike to beat
Fl anders on the head, neck and shoul ders. Tent spi kes were nade of
steel rebar and were used to secure the tents to the ground
Anot her witness heard a tent spike drop on the concrete floor of
Fl anders’ tent during the assault.

q11 The attack conplete, another inmate entered the tent and
found Fl anders unconsci ous, gasping for air, and spew ng bl ood out
of his nouth, nose and ears. Flanders had been bl oodi ed and beat en
so badly that the other inmate initially did not recognize
Fl anders.

q12 No jail guards had arrived, so the other inmate carried
Fl anders over his shoulders for al nost 100 yards, across the yard

and into the nmain building. Fl anders was laid at the feet of



several detention officers. Hi s eyes were rolled back in his head,
his body was bl oody and his face was swol | en.

q13 Fl anders’ injuries were severe and sonme were pernanent.
He suffered a closed head injury and was in a coma for severa
days. Per manent brain damage resulted. He has | oss of notor
function, |oss of sensation in his |left hand, and permanent | oss of
cognitive function causing short-termmnmenory |oss. Flanders al so
suffers from psychological problens, likely to be pernmanent,
i ncl udi ng anxi ety and depressi on.

114 At the tinme of the attack, no guards were present in the
yard or at the tents. No alarmsounded. No guard saw or heard the
beating or noticed Flanders being carried across the yard.

q15 FI anders sued the Sheriff,! the MCSO and the County for
t he damages resulting fromthe beating. Flanders alleged that the
policies set by the Sheriff on behalf of the County created
conditions at Tent City which had violated his rights to humane
confi nenent conditions under the Eighth Anmendnent to the United
States Constitution.? These violations gave rise to the civi
rights claim for danmages under 42 U . S.C. 8§ 1983. Fl anders al so

asserted that defendants had been grossly negligent in operating

! The Sheriff was naned i ndividually and in his capacity as
chi ef policy maker for the County’'s jail system

2 The Ei ghth Amendnment prohibits “cruel and unusual
puni shments.” U. S. Const. amend. VIII.
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Tent City and that their negligence had contributed to his
injuries.?

916 At trial, the parties presented evidence about security
problens at Tent City. The tents are |located in a yard adjacent to
a nore pernanent structure containing, anong other things, toilets
and showers, an area for neals, and a “day room”

q17 Tent Gty is supposed to be a mninmum security
classification facility for mninmmsecurity prisoners on trustee
status. The Sheriff described Tent City as a place where he was
“entertaining drug deal ers and sex offenders and nurderers, too,
With no nore than two or three detention officers guardi ng them at
any one tinme.” He acknow edged, however, that sone i nmates who had
been violent “on the outside” were also violent “on the inside.”
q18 Tent City has capacity for 1000 i nmates. Most of the
tents housed twenty nen each, although two held forty each. The
facility generally was full. Guards counted 900 i nmates the day
Fl anders was attacked. Sone innmates |left the tents during the day
for work release or to work as trustees, but by evening when
FIl anders was assaul ted, npbst woul d have returned.

q19 Guards were stationed indoors, in an area known as the
“fishbow ,” to observe inmates. However, guards inside the

facility could not see the tents outside.

3 The conplaint asserted other clains, but at trial the
jury was instructed only on these causes of action.
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120 A single guard was assigned to the tent area and was
expected to stay in the yard for eight hours. This guard ventured
out si de only occasi onal |y, however, usually staying inside the air-
condi tioned fishbowl. On the day of Flanders’ attack, the assigned
yard guard was inside gathering his gear for the shift change when
he | earned of the assault.

921 Anot her guard was stationed in a tower in the corner of
the yard, fifty-feet above the ground. Visibility fromthe tower
into the tents and the surrounding yard was limted and the tower
guard could not respond quickly to events in the yard.

q22 Guard patrols were sporadic. After the regular head
count was perforned at about 6:00 p.m, guards rarely entered the
yard. Flanders had been attacked at about 6:20 p.m |nmates had
a system for warning each other whenever guards entered the tent
ar ea.

923 The tents at Tent City are not secure. The Sheriff
admtted that a tent was “only canvas” and could be uplifted
easily. Tent flaps were usually open for ventilation, and i nnates
freely roaned in and out of the tents. A |ockdown to confine
i nmat es was i npossi bl e. According to one fornmer i nmate, “[ Y]ou can
do whatever you want in the tents.”

124 The Sheriff conceived the idea of housing inmates in
tents and was the architect of Tent Gty policy. He acknow edged

that he had intentionally mnmade conditions in the tents



unconfortable. The tents were neither air-conditioned nor cool ed
by evaporation: Evaporative coolers had been replaced by fans.
Tenperatures inside the tents could exceed 100 degrees, and the
heat made the inmates irritable and tense. The Sheriff had al so
denied inmates access to cigarettes and coffee and the food was
scanty and unappetizing. The Sheriff acknow edged t hat he had said
that he nmay spend nore to feed his dogs than it costs to feed
i nmat es.

925 Contraband of various kinds, including weaponry, was
pervasi ve. Sonme inmates returning from work rel ease brought in
cont raband, but nuch nore canme in over the perineter fences. The
tents were surrounded by two chain link fences about twelve feet
hi gh and seven feet apart. Qutside access to these fences coul d be
gained froma nearby road, a parking lot, or the wall of a nearby
of fi ce building. Inmates regularly obtained forbidden itens by
having themtossed over the fences, an activity facilitated by the
absence of guards in the vyard. Contraband itens included
cigarettes, matches, lighters, fireworks, magazi nes, knives, drugs,
and food. The Sheriff and other jail authorities knew about the
delivery of contraband across the fences.

926 Inmate fights were cormon. Sone wer e spont aneous acts of
vi ol ence over cigarettes or candy; others were arranged as a neans
of dispute resolution. G oups of inmates would sonetinmes “beat

down” an inmate as they did Flanders. These fights often occurred
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w t hout any intervention by guards. Unl ess a guard was in the
yard, inmates coul d engage in conbat without detection.

927 Jail authorities knew about the assaults. Jailers
frequently received reports from inmates that another inmate or

inmates were “after” them Sonme i nmates di spl ayed obviously fresh

I njuries.
128 Jail authorities were also aware that nost assaults were
unreported. Inmates were often reluctant to report problens for

fear of being branded a “snitch” and suffering retaliation. An
inmate also mght refrain from reporting threats because
“protective custody” neant being “locked down” for twenty-three
hours of each day.

929 Tent Gty inmates had access to and used a variety of
obj ects as weapons. Fire extinguishers, which the Fire Marsha
required to be easily accessible, served as clubs. Tent stakes
coul d be worked free and were easily hidden. Jail personnel had
been instructed to inspect for |oose stakes. But m ssing stakes
were sinply replaced and no effort was nmade to prevent future
renmoval . O her available weapons included tent side poles,
padl ocks, broonsticks, rocks, soap, and sharpened pens, pencils,
and t oot hbrushes.

930 Sonme of these weapons had been used previously in a Tent
Cty incident. In Septenber 1995, innate tension erupted in a

nmel ee which seriously injured a dozen or nore people. Sonme tents



were knocked down, and one witness saw “a mass of people fist
fighting and tent stakes swinging and fire extinguishers” before
the yard was “swanped by detention officers.” The Sheriff
testified that he did not recall this episode. Yet he said he was
al ways concerned about security and viol ence and woul d have known
of any serious violence.

q31 Al 't hough the Sheriff contended that there had “never
[been] any incident to speak of” at Tent GCty, he later
acknowl edged that a riot had occurred there in Novenber 1996.
I nmat es t ook several guards hostage during this incident.

132 The Sheriff claimed that the 1996 disturbance was
insignificant: “[T] hese things happen. You have riots in jails and
prisons every day . . . . [N othing happened . . . ; [e]verything
turned out great.” However, the Sheriff also acknow edged t hat
taking a hostage was a “pretty serious offense,” and that the
Novenber incident had been the subject of a 2000-page witten
report. The Sheriff repeatedly described Tent Gty as “safe” and
a “great operation” where everything was “running snoothly” wth
“no problens.”

933 The Sheriff acknow edged that objects had been used as
weapons in Tent City. Wen asked about the rocks, rebar and tent
pol es, he said: “I will not deny that these can be used and have
been used as weapons in [Tent Cty] . . . .” He admtted being

told about incidents of inmates throwi ng rocks at the guards. But
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he claimed to know nothing about a threat nade by an inmate to
assault himw th rebar during the Sheriff’s overnight stay at Tent
City.* He al so professed knowi ng not hi ng about the availability of
rebar as a weapon in Tent City.

134 The Sheriff said he | acked know edge about the nunber and
positioning of the Tent Cty guards. He denied that violence was
related to a decreased |level of inmate supervision. The Sheriff
al so deni ed know ng who Fl anders was or havi ng any know edge about

the assault. He did not recall reading investigative reports. At

the same tinme, he insisted: “If there is any serious violence [in
Tent City], | amsure | would know about it.”
935 Both the Sheriff and the County acknow edged that the

Sheriff was responsible for operating the County’s jails and had
ultimate authority over them Sheriff Arpaio had conceived the
idea for housing inmates in tents during his election canpaign

After he was elected, he created Tent City. The Sheriff |acked
prior experience in operating correctional institutions and
conducted no study before creating Tent GCity. Yet no other
institution like it existed in the United States.

936 The Sheriff’s idea in creating Tent Gty was to send a
nessage to | aw enforcenent officers that the Sheriff would nake

roomin the tents for any arrestee. The Sheriff clained he had

4 However, this threat had been described in the Sheriff’'s
book, “America s Toughest Sheriff,” about which he was questi oned
at trial.”
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visited the tents “constantly” over the seven years of their
exi stence, talked to the inmates, and spent at |east two nights
sl eeping in the tents.

q37 James Coughlin testified as Flanders’ expert regarding
correctional facilities. Coughlin had operated major jails in
nmetropol i tan areas for many years and had experience with prisoner
supervi sion. Coughlin was the director of the King County jails in
Seattle for ten years, operated Pierce County jail in Tacoma for
five years, and chaired the Washi ngton State Correction Associ ation
for three years. He also served for years as a consultant to the
United States Justice Departnent’s corrections and jail prograns,
perform ng studies on jail conditions, including control of jail
popul ati ons.

138 Coughlin testified that the Sheriff and the County had
been deliberately indifferent to the care and safety of the
prisoners at Tent GCty. He testified that the facility was
danger ous and coul d not be nmade secure without increased staffing.
Staffing at Tent City was inadequate for the nunber of inmates.
Avai l ability of contraband incl udi ng weapons was a seri ous probl em
wel | -known to the Sheriff. Placing a guard in the tower was not
effective to observe or control the inmates. Staff shift changes
unnecessarily left the prisoners unsupervised for ten to fifteen
mnutes, regularly, three times a day. The staffing problem was

exacer bat ed because guards in an understaffed facility tend to fear
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bei ng out anong so many prisoners. Yet if they are not anong the
jail popul ation, the guards cannot provide protection.

939 Coughlin also testified that the Sheriff’s renoval of
all privileges deprived the Sheriff of the only way to discipline
an unruly inmate other than renoving himfromthe facility. The
|l ack of options made it difficult for jail staff to handle
prisoners. “When you run a jail where people have nothing
and . . . are afraid because they don’t have proper supervision and
they can’'t get the help they may need, you increase the risk of
violence . . . .7 Coughlin described sinple steps to reduce
contraband and weapons and to increase the staffing |level. These
i ncl uded cenenting tent stakes, noving the two perineter fences so
that contraband is less easily thrown into the facility, and
conducting shift changes in the yard.

40 On the final day of testinony, the superior court granted
the County’s notion for judgnent as a matter of |aw on Flanders’
8§ 1983 claimonly. The County renmained a defendant on the gross
negligence claim The court therefore instructed the jury on the
8§ 1983 claim against the Sheriff and MCSO and on the gross
negl i gence claimagainst the Sheriff, MCSO, and the County. The
jury returned verdicts in favor of Flanders on both cl ai ms.

q41 When the jury first returned, it brought two signed
verdict forms with a different anount of conpensatory danage for

each claim After consulting with counsel, the court instructed
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the jury that the anmount on each verdict form nust be the sane.
The jury nmet and then returned with verdicts containing the sane
amount of conpensatory damages, $440,532, and a punitive danmages
award of $195, 000.
142 The jury had been instructed that, if it rendered a
verdict for Flanders on his claim of gross negligence, it could
consider Flanders’ own fault and all ocate a percentage of fault to
hi m The verdict form for the gross negligence claim also
contai ned spaces for allocation of percentages of fault to the
Sheriff, the County, and MCSO. °®
143 The jury was not instructed to consider Flanders’
conparative fault in relation to the civil rights claim The
plaintiff verdict formreturned by the jury for the civil rights
claimlisted only “the Defendants Arpaio and/or Maricopa County
Sheriff’'s Department.”

l.
144 Def endant s argue on appeal that the superior court erred
by declining to grant a mstrial based on the initially
i nconsi stent danmage anounts on the two forns of verdict. The court

instead re-instructed the jury as foll ows:

° The jury assessed the percentages of fault on the gross
negligence clains as follows: Flanders 29% Maricopa County 8.5%
Sheriff Arpaio 35.5% and MCSO 27% Defendants |ater succeeded in
elimnating the percentage assessed agai nst MCSO fromt he judgnment
on the gross negligence claimon the grounds that MCSO was not a
“jural” entity.
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The verdicts are inconsistent. There can only

be one figure for nonpunitive danages.

Therefore, the amount for nonpunitive damages

nmust be the sanme on each verdict form

If you intend to find for the plaintiff on

both the civil rights claim and the gross

negligence claim you have to have the sane

amount for nonpunitive danmages.
145 The superior court fully conplied with the controlling
rule. Arizona Rule of Gvil Procedure 49(c) directs the court to
call the jurors’ attention to a defect in a verdict and “send them
back for further deliberation.” The court’s instruction did
exactly that. After their attention was directed to the
I nconsi stency, the jurors returned a single figure for conpensatory
damages.
146 Defendants urge that only a mstrial could renedy
“hopel ess” jury confusion or the jury’'s “disregard” of the court’s
i nstructions. The jury had been instructed on two separate causes
of action and was given a formof verdict for each. Each form of
plaintiff verdict contained a space to insert a nunber for
conpensatory damages. G ven the differences in the forns and the
I nstructions acconpanying them the initial inconsistency is not
extraordi nary or i nconprehensi bl e. The superior court scrupul ously
followed Rule 49(c), which is designed to renedy this situation
That the jury returned appropriately consistent verdicts after a

suppl enental instruction confirns that the jury neither di sregarded

its instructions nor was hopel essly confused.
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147 Def endants rely on Berry v. McLeod, 124 Ariz. 346, 604
P.2d 610 (1979), but that case does not show that the inconsistency
here was incurable. |In Berry, both sides agreed that the verdicts
were so i nconsistent that they could not be corrected. 1d. at 350,
604 P.2d at 614. The jury in Berry had deliberated for two weeks
and deadl ocked on five issues. Id
148 Also contrary to defendants’ contention, the superior
court’s instruction did not suffer fromthe same defect found in
Gomez v. Tucson Yellow Cab Co., 127 Ariz. 563, 622 P.2d 510 (App.
1980). In Gomez, the trial court “instructed the jury that [the
original verdicts] constituted a finding of liability” and gave
them two new fornms of verdict on which to enter danmages. I1d. at
564, 622 P.2d at 511. The court thus did not allow the jury to
reconsider liability. In this case, the court conplied fully with
Rul e 49(c) by pointing out the inconsistency and instructing the
jury that “if” it intended to find for Flanders, the conpensatory
damage nunber had to be the sanme. This was not error

.
q49 Def endants al so attack the verdict as unsupported by the

evi dence.® | n considering whether sufficient evidence supports the

6 Def endants noved for judgnment as a natter of |law at the
cl ose of the evidence and again in a post-trial notion. Judgnent
as a matter of lawis appropriate “only if the facts presented in
support of a claimhave so little probative val ue that reasonable
peopl e could not find for the claimant.” Shoen v. Shoen, 191 Ari z.

(conti nued. . .)
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jury verdict, we look to the broad scope of the trial and do not
attenpt to reweigh the facts or conb the record for evidence
supporting a conclusion or inference different fromthat reached by
the jury. Hutcherson, 192 Ariz. at 56, T 27, 961 P.2d at 454.

150 The evidentiary standard for a 8 1983 claim based on
constitutional violations by conditions of confinenent is framed by
Farmer v. Brennan, 511 U S. 825 (1994). On appeal, the parties
agree that Farmer is controlling. Farmer acknow edged the
“settled” proposition that a prison official’s deliberate
indifference to a substantial risk of serious harmto an inmate
violates the Eighth Amendnent to the United States Constitution,
and the opinion established the neaning of “del i berate
i ndi fference.” Id. at 832, 834. The Ei ghth Amendnent i nposes
duties on prison officials to take reasonabl e measures to guar ant ee
inmate safety. In particular, prison officials have a duty to
protect i nmates fromvi ol ence at the hands of other prisoners. 1Id.
“Having incarcerated ‘persons [with] denonstrated proclivit[ies]
for antisocial crimnal, and often violent, conduct,’” . . ., having
stripped themof virtually every neans of self-protection . . .,

the governnent and its officials are not free to let the state of

nature take its course.” I1d. at 833 (citations onmtted). “Being
6 (...continued)
64, 65, 952 P.2d 302, 303 (App. 1997). In their notion for new

trial, defendants simlarly argued that the verdi ct was agai nst the
wei ght of the evidence. They also raise that issue on appeal.
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violently assaulted in prison is sinply not ‘part of the penalty
that crimnal offenders pay for their offenses against society.’”
Id. at 833-34 (quoting Rhodes v. Chapman, 452 U.S. 337, 347
(1981)).

951 Plaintiffs nust nmeet two requirenents in such cases

They nust first show that the incarceration is under conditions
posing a substantial risk of serious harm They nust also show
that the prison official has a sufficiently cul pable state of m nd,
known as “deliberate indifference.” 1I1d. at 834. The standard for
the latter requirenent is that the official was both aware of facts
from which one can infer that substantial risk of serious harm
exists and in fact drew that inference. Id. at 837. This is
equi valent to the crimnal |aw standard of conscious di sregard of
a substantial risk of serious harm 1d. at 839-40. However, an
inmate need not prove that the official acted or failed to act
“believing” that harmactually would befall an inmate; it i s enough
that the official was aware of a substantial risk of serious harm
Id. at 842.

952 The jury decides whether a prison official had the
requi site awareness as a question of fact. 1d. That fact can be
shown by circunstantial evidence. For exanple, a jury may
conclude that a prison official knew of a substantial risk because

the risk was obvi ous. Id.
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953 Def endants argue that Fl anders failed to prove deliberate
i ndi fference. They contend that Flanders proved neither that he
had conpl ai ned about his safety nor that the risk to him was | ong-
standi ng, pervasive and well-docunented or known to prison
officials. But Farmer specifically states that officials need not
actually believe harmwi |l befall a particular inmate. 1d. at 843-
44, \What is required is know edge of substantial risk to innmates
generally. Id.; see also Gilbert v. Quinet, 91 Ariz. 29, 33, 369
P.2d 267, 269 (1962) (relevant inquiry for foreseeability of risk
| ooks at anyone in plaintiff’s position, not a particular
plaintiff).

154 Nor did the evidence fail to show that defendants knew
Fl anders had been subject to substantial risk.’ Vi ewed nost
favorably to Flanders, the evidence denonstrated that defendants
knew that all inmates of Tent City were subjected to a substantia

risk of violence. Unlike the cases on which defendants rely, the
evidence in this case anounts to nore than proof of a fewisol ated

i ncidents or of violence inherent in every penal institution. See,

! The jury was instructed it could find for Flanders only
if Flanders proved by a preponderance of the evidence that the
Sheriff actually “knew of the substantial risk of harmto which
Fl anders was subjected. Because the jury was not instructed that
it could infer defendants’ know edge fromthe pervasi veness of the
risk or other circunstantial evidence, as permtted by Farmer,
def endant s arguably benefitted froma nore favorabl e i nstructi on on
this issue than they were entitled to receive.
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e.g., McGhee v. Foltz, 852 F.2d 876 (6th Cr. 1988); ElIliott v.
Byers, 975 F.2d 1375 (8th Cr. 1992).

955 FIl anders presented evi dence that violence occurred with
consi derabl e and needl ess frequency. He presented evidence that,
anong other things, the Sheriff and his deputies had actual
know edge that prisoners used rebar tent stakes and tent poles as
weapons and did nothing to prevent it. The Sheriff admtted
knowi ng about, and in fact intentionally designing, sone conditions
at Tent City that created a substantial risk of inmate violence:
i.e., the lack of individual security and i nmate control inherent
in a tent facility; the small nunber of guards; a mxed inmate
popul ati on subject to overcrowding, extreme heat, and |ack of
anenities. The history of violence, the abundance of weaponry, the
| ack of supervision, and the absence of necessary security neasures
supports the jury's finding of deliberate indifference to innmate
safety.

956 The jury heard sone testinony that the Sheriff was
unaware of the unsafe conditions at Tent City. However, the jury
was entitled to disbelieve the Sheriff. See State v. Gallagher
169 Ariz. 202, 203, 818 P.2d 187 (App. 1991) (credibility of a
witness is for thetrier-of-fact to determ ne, not for an appellate
court). One of several reasons it could have done so was that his
testinmony was conflicting. For exanple, he clained to have

intimate know edge of Tent City conditions and acknow edged havi ng
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received nonthly reports. However, he denied knowi ng many safety-
related facts of obvious inportance, including the I|evel of
violence, the types of attacks by inmates, or the attack on
Fl ander s. The jury apparently rejected parts of the Sheriff’s
testinmony that favored defendants.

q57 Def endants attack the gross negligence verdict as faulty
“for the sane reasons as the deliberate indifference claim” But
t he sane evi dence supports the verdicts on both clains. Defendants
do not suggest that there can be no gross negligence verdict even
if the 8 1983 verdict is sustained by the evidence.

58 The evidence al so supports the punitive damages award
agai nst the Sheriff. “[A] jury may be permtted to assess punitive
damages in an action under 8 1983 when the defendant's conduct is
shown to be notivated by evil notive or intent, or when it involves
reckl ess or callous indifference to the federally protected rights
of others.” Smith v. Wade, 461 U. S. 30, 56 (1983).

q59 The evi dence concerning unsafe conditions in Tent Cty
was essentially undi sputed, even by jail authorities. The evidence
was abundant that authorities were aware of and i gnored grave risks
tolife and linb at Tent City. Indeed, the essence of the defense
was a cl ai ned | ack of knowl edge. The jury could properly determ ne
that the Sheriff was callously indifferent to the Eighth

Amendnent’ s requirenments and to the exposure of Tent Gty inmates
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to serious injury. Accordingly, the jury’'s award of punitive
damages was proper and we do not disturb the award on appeal .?®
Il

960 In his cross-appeal, Flanders argues that the superior
court erred by directing a verdict for the County on his § 1983
claim The court granted the directed verdict because there was
“no evidence of a policy . . . giving rise to a [8] 1983 claim
agai nst the County.” Flanders argued that the County was |iable
for the policies nade by the Sheriff, the designated County
pol i cymaker regarding jail operations.

961 The County is responsible for the Sheriff's jail
pol i ci es. It is well-established that a governnmental entity is
I'iabl e under 8 1983 when injury is inflicted by execution of that
entity’'s policy, whether nmade by its | awmkers or by those whose
edicts or acts “nmay fairly be said to represent official policy.”
Monell v. Dep’t. of Soc. Servs., 436 U S. 658, 694 (1978). The
Arizona Suprene Court recognized this principle in City of Phoenix
v. Yarnell, 184 Ariz. 310, 909 P.2d 377 (1995), which discussed
muni cipal liability for constitutional torts arising out of

governnment al poli ci es. Id. at 317-18, 909 P.2d at 384-85. The

8 The superior court also declined to reduce or set aside
t he punitive damages verdict or to grant a newtrial based upon the
same argunents defendants assert here. W recognize the trial
judge’s “special perspective” of the relationship between the
evi dence and the verdict which cannot be recreated by a review ng
court fromthe printed record. Hutcherson, 192 Ariz. at 53, T 12,
961 P.2d at 451.
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court noted that a policy may be established by even “the single
act of a policynaker” if that official has final policymaking
authority. 1d. at 318, 909 P2d at 385 (citing Pembaur v. City of
Cincinnati, 475 U.S. 469, 480 (1986)). Liability is inposed, not
on the grounds of respondeat superior, but because the agent’s
status cloaks himw th the governnental body’ s authority. Id. at
317-18, 909 P.2d at 384-85.

962 Fl anders’ claim was brought against the Sheriff both
individually and in his official capacity as policynaker for Tent
Cty. The 8 1983 claimwas based upon the policies and procedures
regul ati ng confinement conditions at Tent City. Under the Arizona
Constitution, a sheriff is a county officer whose duties are to be
fixed by law. Ariz. Const. art. XII, 88 3 and 4. Arizona Revised
Statutes (“A R S.”) 8 11-441(A)(5) (2001) directs the sheriff to
“[t]ake charge of and keep the county jail . . . .~ The County
acknow edged that the Sheriff was its chief policymaker for this
jail facility.?®

963 The Sheriff set the conditions of Flanders’ confinenent
by establishing policies in his role as chief admnistrator for
County jails. That the Sheriff may al so be individually Iiable for
conditions he established at this facility does not negate the

County’s liability for his actions as the person who exercises the

9 Whet her a particular official has “final policymaking
authority” is a matter of state law. McMillan v. Monroe County,
520 U. S. 781, 786 (1997).
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County’s governnmental authority. There may be no “cl earer case of
county liability” than for the policies of a sheriff charged by | aw
with responsibility for a county’'s jails. Blackburn v. Snow, 771
F.2d 556, 571 (Ist Gir. 1985).
964 Because the judgnent against the Sheriff was for
constitutional violations commtted in his official capacity, the
County is liable as a matter of |aw. Brandon v. Holt, 469 U.S
464, 471-72 (1985). Such a judgnent inposes liability upon the
public entity that the official represents, whether or not that
entity is joined as a party, provided the public entity received
notice and an opportunity to respond. 1d. The public entity in
this case, the County, was a naned defendant and did defend the
action. We therefore reverse and remand with instructions for
entry of judgnment against the County and the Arpaios, jointly and
severally, for conpensatory damages on the 8 1983 claim

I V.
965 Finally, the Sheriff asserts that he is entitled to
qualified inmmunity, but he has waived this contention. The Sheriff
first raised the issue in his notion for judgnent as a matter of
law following the verdict. “An issue raised for the first tinme
after trial is deemed to have been waived.” Medlin v. Medlin, 194
Ariz. 306, 308, T 6, 981 P.2d 1087, 1089 (App. 1999). Moreover, as
an imunity from suit rather than a defense to liability, a

qualified immunity claim should be resolved at the earliest
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possi bl e stage of the litigation. Hunter v. Bryant, 502 U. S. 224,
227 (1991); see also City of Yuma v. Evans, 85 Ariz. 229, 233, 336
P.2d 135, 138 (1959) (The defense of governnental imunity “nust be
specially pleaded . . . and [] cannot be urged for the first tinme
on appeal .”); Guzman-Rivera v. Rivera-Cruz, 98 F.3d 664, 667 (1st
Cr. 1996) (“Qualified inmmunity is an affirmati ve defense, and the
“burden of pleading it rests with the defendant . . . [and] failure
to do so can work a wai ver of the defense.’”) (citations omtted).?
166 Qur resolution of the issues neans that Flanders wl|
have judgnment on the 8§ 1983 claim for the full anmount of
conpensat ory damages agai nst the County and the Sheriff. His full
recovery against all defendants on one cause of action renders it
unnecessary to reach any other issue relating to Flanders’ gross

negl i gence claim including whether the court should have stricken

10 Wai ver aside, qualified inmunity does not protect an
official who violates “clearly established” constitutional rights
of which a reasonable official would have known. Hunter, 502 U. S.
at 227. The constitutional right to conditions of confinement
wi t hout substantial risk to life and linb was clearly established
and indeed the jury was instructed, wthout objection by the
Sheriff, that it was “settled” that conditions of confinenent are

subject to constitutional scrutiny. The standard for what is
“clearly established” is objective - i.e., the standard of a
reasonable official - and the question is one of |aw State v.

Super. Ct. (Donaldson), 185 Ariz. 47, 49-50, 912 P.2d 51, 53-54
(App. 1996). The Sheriff neither contended that confining i nmates
under perilous conditions was constitutionally perm ssible or that
he reasonably believed it was perm ssible.

In addition, the defense of qualified i munity would not have
protected the County fromliability under 8§ 1983. Brandon, 469
U S at 472-73.
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MCSO s share of fault fromthe judgnent on the ground that it was
a “non-jural” entity, i.e., one that could not be sued.?!!

967 Accordingly, the judgnent against the Arpaios is
affirmed, including punitive danmages. The entry of judgnent as a
matter of law in favor of the County on the § 1983 claimis
reversed, and the case is remanded for entry of judgnent for
conpensat ory damages agai nst the County and the Arpaios, jointly

and severally.

JEFFERSON L. LANKFORD, Judge
CONCURRI NG

JOHN C. GEMM LL, Presiding Judge

JAMES B. SULT, Judge

1 We urge counsel to resolve questions of proper parties
and “jural” entities at the outset of a case rather than after the
verdi ct.
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